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MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR
ORIGINAL APPLICATION No. 463 of 2023 (S.B.)

Parag S/o Bandu Atram,

Aged about 31 yrs. Occ.- Service

R/o Talegaon P.S. at present Kapil- Nagar,
Nari Rd. Nagpur.

Applicant.
Versus

1) State of Maharashtra Through Secretary,
Home Department, Mantralaya, Mumbai.

2) Superintendent of Police,
Wardha Distt.- Wadha.

3) Sub- Divisional Police officer,
Arvi, District Wardha.

4) Director General of Police,
State of Maharashtra,
Lion Gate, Fort Mumbai,
Maharashtra 400 001.
Respondents.

S/Shri A.P. Mishra, P.K. Mishra, Advocates for the applicant.
Shri M.l. Khan, learned P.O. for respondents.

Coram :- Hon’ble Shri Justice M.G. Giratkar,
Vice Chairman.

Dated :- 24/07/2023.

JUDGMENT

Heard Shri P.K. Mishra, learned counsel for the applicant

and Shri M.1. Khan, learned P.O. for the respondents.

2. On oral request of the learned counsel for applicant,

permission to amend the prayer clause is allowed.
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3. This O.A. is filed to quash and set aside the relieving order
issued by the Superintendent of Police, Wardha. During the pendency
of O.A., the respondent no.4, the Director General of Police, Mumbai
(M.S.) was made party. Today, amendment is made in the prayer
clause to quash and set aside the order passed by the respondent

no.4.

4, The learned P.O. seeks time to file reply of respondent
no.4. This is a transfer matter pending from 01/06/2023. The

respondent no.4 was added on 20/06/2023.

5. The learned P.O. has filed copy of transfer order issued by
respondent no.4. He could have filed reply. The O.A. was heard

finally on 21/07/2023. Today again it was fixed for hearing / order.

6. The submission on behalf of respondent no.4 is

considered while deciding this O.A.
7. The case of the applicant in short is as under —

The applicant was recruited as a Police Constable as per
the appointment order dated 09/09/2014. He was posted at City
Police Station, Wardha. Incidentally, daughter of local M.L.A. fell in
love with him. Both married in the year 2020 and started to reside
together at Dada Dhuniwale Temple area in Wardha city. Under the

political pressure, the applicant was transferred to Talegaon Police
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Station in the Wardha District with an intention to separate from the
daughter of local M.L.A. The wife of the applicant managed to stay
with him frequently at Talegoan and this was again disliked by the
politicians and others. Under the political influence, the applicant is
transferred from Wardha to Nashik. As per the service conditions of
the applicant, he cannot be transferred from Wardha District to other

District.

8. The application is strongly opposed by the respondents. It
Is submitted that respondent no.4 as per the provisions of Section 22N
(2) of the Maharashtra Police Act, the applicant is transferred as per

the decision taken by the Police Establishment Board (PEB) No.2.

9. The learned counsel for applicant has submitted that the
transfer of applicant can only be made by the Police Establishment
Board No.1. The Police Establishment Board No.2 is not empowered
to transfer the applicant. The transfer is provided under Section 22N
(2) of the Maharashtra Police Act. He has pointed out the transfer

recommended by the Police Establishment Board No.2.

10. The learned P.O. has filed order dated 09/05/2023 (Exh-X)
and submitted that the transfer order is made by the Police
Establishment Board No.2. It is a legal order. Respondent no.4, the
Director General of Police, Mumbai (M.S.) is empowered to transfer

the applicant on the recommendation of the Police Establishment
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Board No.2. As per his submission, the applicant has committed
serious misconduct and therefore his transfer was proposed by the
Superintendent of Police, Wardha. At last submitted that the transfer
order is perfectly legal and correct and therefore the O.A. is liable to

be dismissed.

11. The learned P.O. has pointed out the decision of the
Hon’ble Supreme Court in the case of Union of India and others Vs.

Janardhan Debanath and Another (2004) 4 SCC,245.

12. The Hon'ble Supreme Court has held in the above cited
judgment that “Transfer on the ground that the employee concerned
was “"undesirable” as he had misbehaved - If to be preceded by
departmental enquiry - Such transfer unless adversely affecting the
service conditions or status or service prospects or leading to penal
consequences, held, need not be preceded by the same type of
departmental enquiry as is conducted in cases leading to dismissal,
discharge, etc. --Prima facie satisfaction of the authority concerned
based on contemporary reports, sufficient --Utmost latitude should be
given to the department concerned to enforce discipline, decency and

decorum in public service---" The Transfer in the interest of public
service, held, requires factual adjudication. The Hon’'ble Supreme
Court has further held that transfer on such grounds cannot be said to

be illegal.
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13. In the present case, the applicant is transferred on the
ground of misconduct. It is pertinent to note that as per the above
cited judgment, if the transfer is not in respect of penal consequences
or change of any service condition or status, then it can be transferred
on the ground of misconduct. In the present case, the transfer of the
applicant will definitely change his service conditions. He will be junior
at Nashik. From the perusal of the appointment order filed on record, it
is clear that his transfer can be made only in Wardha District.

Clause-3 of the appointment order is reproduced as below —

3. drerE RaS @ar gaer e R0t¢ wEh PIH <2 AR qul fSregr delw

g fAgerdl U 3Telell 3. A aul foieg el Herreddiiad Se’
el g gcehld dGall shidl JUTX =ATal.”

14. From the perusal of recommendation of PEB No.2, it is
clear that it will change service condition. The relevant portion is

reproduced below -

“3) ALRAY. I ARl e auarge SufadeEiy aielre 3RRRY Saierd 3df
I girdl A Y Joled 3Tgd. TEX TodTed d UIFal draer Aded JTeledl
AUHAYY AGAel FgU A d 3Med. Il Wafauard el FacT

HAAR =l el I ATl ok AU a3 HTITOA golk

MEUEEd Tl aRAR dIgT ol feeredr 3mgd. W MR wrer §3 3me g
HEITAT gol TGl ATeId. o alsord R Sfolaydeh aRaR dgelell ild
3R gt A Mg, ATeTad, TH.ELA3MN., 37dl Fiell foelleh 28/0¥/033 3oy
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S Igdlel HEI holl G, Weirg efetes, gel il dreliy fRars 3mme e
guT fSegT Mol gl 3EATIATIA ST dcoll 20T fABRA Fell 3R,
gy 31efieTeh, gl ITAT &.93/0%/033 TAT 3TgATAdl dohY aaR F%eT

HERISE AN, ¢ TaoET AT 0T . Aiehol-2otu/3¢y/ T30 8ER/AT-4,
feeTir R€/20/0% AU IH F.y (i) T AGRISE Glend 3rfafaT#, 242

HAH R A () FIAX U HEUGA HSS . R Tl SR, X =AHa

JdreicAs IRIEUNT T TRIHFHT HhSTaR FaTH IRy FEOLT 3fcled]

ITRRRTET aToR el TIfA/ 26/ WRIET &5 3MTHTH ATl dlehd 37efiereh, gul Iy

Grell {1l 3. 3 ALY o3 HodlTAR Feell oA A0 QuATd el 31T

el AR &Ald FEATHT AHU[H Ui 3EATYT HSS 3.
R I AU
4 R 3
TIfRY / 26R% WRMT S qrelre 3referen, qul O +ATTRIh AT
3TEA TR
(Folg FAR fHerer) GEGEEARED) (ST HFAAT )
HW Grelrd AGrHATTh HETHHTCIh, oo 9.1 HW Gty FAGrAdTeTeh
(3TEATTT) HIST, HIS AT, HIg (9.9
HeEg wiag (3fa. a1 AT, {8
e &y
([Aas HUrHBH) (ISTeATeT |o) (3TE foaAd)
EREE; CES AIST, HIS g faemmar
e g 3reyey (31TTer T &)
e

(TSTHARN )
HW Greird AgrEdTeTeh
gfeIor § W 9k,

AT, Hg
AT gfaferd,
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15. From the recommendation of PEB No.2, it is clear that
there is no date below the signatures of Board members. Word
‘Nashik’ is written in handwriting, whereas, other contents are typed.
Therefore, it appears that word ‘Nashik’ is inserted latteron. When the

decision is taken by PEB No.2 is not clear.

16. The service conditions of the applicant show that his
service is transferable only in Wardha District. Therefore, transfer of
the applicant out of Wardha District against the service conditions
stipulated in the appointment order of the applicant. Moreover, the
transfer of the applicant from Wardha to Nashik will definitely affect
his seniority etc.  Therefore, cited Judgment by the side of

respondents is not applicable.

17. The transfer on the ground of misconduct shows that it is a
malafide transfer because the Superintendent of Police is the
Appointing authority of the applicant, he has jurisdiction to initiate
departmental inquiry. If the applicant is not fit for service, the
Superintendent of Police, Wardha is having authority to dismiss or
terminate the applicant. Instead of doing so, the Superintendent of
Police, Wardha submitted his report to respondent no.4 to transfer him
from Wardha to Nashik. The applicant may continue such type of
misconduct at Nashik and thereafter again he will be transferred to

other district and this will be continued. Being an administrator it was
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the duty of the Superintendent of Police, Wardha to take necessary
action against the applicant in respect of misconduct. It appears that
there is a substance in the submission of applicant that he fell in love
with the daughter of M.L.A. He married with the daughter of M.L.A.
and therefore such type of action is taken by the respondents. Hence,
it is clear that the transfer is malafide, therefore, liable to be quashed
and set aisde. Hence, the following order —

ORDER
(i) The O.A. is allowed.
(i) The transfer order issued by respondent no.4 and relieving order
issued by respondent no.2 are hereby quashed and set aside.

(iii) No order as to costs.

Dated :- 24/07/2023. (Justice M.G. Giratkar)

Vice Chairman.
dnk.
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| affirm that the contents of the PDF file order are word to word

same as per original Judgment.

Name of Steno : D.N. Kadam

Court Name : Court of Hon’ble Vice Chairman.

Judgment signed on . 24/07/2023.



